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FAMILY CARE AND MEDICAL LEAVE 4361.8

Definitions

Child means a biological, adopted, or foster child; pciéd; a legal ward; or a child of a
person standing in loco parentis as long as thiel ahiunder 18 years of age or an adult
dependent child(29 USC 2611; Government Code 12945.2)

Eligible employeeneans an employee who has at least 12 monthswitesevith the district
and who has at least 1,250 hours of service wighdiltrict during the previous 12-month
period. Full-time teachersare deemed to meet the 1,250 hours of servicaresgent (29
USC 2611; 29 CFR 825.110; Government Code 12945.2)

Full-time teachermeans an employee whose principal function is #xheand instruct
students in a class, a small group, or individe#irsy. (29 CFR 825.800)

Parent means a biological, foster, or adoptive parentteparent; a legal guardian; or
another person who stood in loco parentis to thpleyee when the employee was a child.
(29 USC 2611; Government Code 12945.2)

Serious health conditiormeans an illness, injury, impairment, or physical mental
condition that involves either of the following:(29 USC 2611; 29 CFR 825.114;
Government Code 12945.2)

1. Inpatient care in a hospital, hospice, or ragidéhealth care facility

2. Continuing treatment or continuing supervisignabhealth care provider, including
one or more of the following:

a. A period of incapacity of more than three consige days

b. Any period of incapacity or treatment for suobapacity due to a chronic
serious health condition

C. For purposes of leave under the Family and bidieave Act (FMLA), any
period of incapacity due to pregnancy or for prahadre

Eligibility

The district shall grant family care and medicalvie to eligible employees for the following
reasons: (29 USC 2612; Family Code 297.5; GovenhiGede 12945.2)

1. Because of the birth of a child of the emplopeeplacement of a child with the
employee in connection with the adoption or fostee of the child by the employee.
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2. To care for the employee’'s child, parent, spoegpstered domestic partner, or child
of a registered domestic partner with a seriouttheandition.
3. Because of the employee's own serious healttlitiam that makes him/her unable to

perform one or more essential functions of hisfiasition. However, for purposes of
leave under the California Family Rights Act (CFRAM)is does not include leave
taken for disability on account of pregnancy, chiitth, or related medical conditions.

The district shall not interfere with, restrain,deny the exercise of any right provided to an
eligible employee under the law. Also, the distsisall not discharge or discriminate against
any employee for opposing any practice made unlavefyy or because of, his/her
involvement in any inquiry or proceeding relatedtie family care and medical leave. (29
USC 2615; Government Code 12945.2)

Termsof Leave

An eligible employee shall be entitled to a tothll@ work weeks of leave during any 12-
month period. (29 USC 2612; Government Code 12945.

This 12-month period shall be measured forward ftbendate the employee's first family
care and medical leave begins. (29 CFR 825.200)

Leave taken pursuant to the CFRA shall run conatlgravith leave taken pursuant to the
FMLA, except in the following circumstances:

1. Leave taken to care for a registered domesting@aor a child of a domestic partner.
Such leave shall count as leave under the CFRAIi{fF&€ode 297.5)

2. Leave taken under the FMLA for disability on @gnt of pregnancy, childbirth, or
related medical conditions. In addition to famipre and medical leave, an employee
may be entitled to take pregnancy disability leat’eip to four months. During the
otherwise unpaid portion of pregnancy disabilitaMe, the employee may use any
accrued vacation, sick time, or other paid leavBuch FMLA leave shall run
concurrently with any pregnancy disability leavketa by the employee, except that
CFRA leave shall not commence until the expiratadnthe pregnancy disability
leave. (Government Code 12945, 12945.2; 2 CCR.8297

Leave taken for the birth or placement of a childstnbe concluded within the 12-month
period beginning on the date of the birth or plaeetof the child. Such leave does not have
to be taken in one continuous period of time. Bhsic minimum duration of the leave for
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birth or placement of a child shall be two weektowever, the district shall grant a request
for leave of less than two weeks' duration on amy bccasions. (29 USC 2612; 2 CCR
7297.3)

If both parents of a child work for the distridbetr family care and medical leave related to
the birth or placement of the child shall be lirditeo a total of 12 weeks. This restriction
shall apply whether the parents are married, regidtdomestic partners, or not married. (29
USC 2612; Government Code 12945.2)

During the period of family care and medical leae, district shall require the employee to
use his/her accrued vacation leave, other accroeddff, and any other paid or unpaid time
off negotiated with the district. If the leave iedause of the employee's own serious medical
condition, the employee shall use accrued sick depursuant to collective bargaining
agreements and/or Board policy. (29 USC 2612; Gowent Code 12945.2)

I nter mittent L eave/Reduced L eave Schedule

Leave related to the serious health condition efedimployee or his/her child, parent, spouse,
or registered domestic partner may be taken integnily or on a reduced leave schedule
when medically necessary, as determined by thehheate provider of the person with the
serious medical condition. However, the distn@y limit leave increments to the shortest
period of time that the district's payroll systeses to account for absences or use of leave.
(29 USC 2612; 2 CCR 7297.3)

If an employee needs intermittent leave or leaveaoneduced work schedule that is
foreseeable based on planned medical treatmerihdoemployee or a family member, the
district may require the employee to transfer teraply to an available alternative position.

This alternative position must have equivalent payl benefits, the employee must be
gualified for the position, and the position mustter accommodate recurring periods of
leave than the employee's regular job. Transfeartoalternative position may include

altering an existing job to better accommodateeting@loyee's need for intermittent leave or a
reduced leave schedule. (29 USC 2612; 2 CCR 7297.3

Request for Leave

If an employee's need for leave is foreseeablegthployee shall provide the district with
reasonable advance notice for the leave. If anl@map's need for leave is foreseeable due to
a planned medical treatment or supervision, theleysp shall make a reasonable effort to
schedule the treatment or supervision to avoidugissn of district operations. This
scheduling shall be subject to the health care ideps approval. (Government Code
12945.2)
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Certification of Health Condition

A request by an employee for family care and medeave for his/her serious health
condition, or to care for a child, parent, spousgjstered domestic partner, or child of a
registered domestic partner with a serious heatihdition, shall be supported by a
certification from the health care provider of teenployee or such other person as
applicable. The certification shall include théldwing: (29 USC 2613; Government Code
12945.2; 2 CCR 7297.0)

=

The date on which the serious health conditiegain
2. The probable duration of the condition

3. If the employee is requesting leave to caredachild, parent, spouse, registered
domestic partner, or child of a registered domeptdner with a serious health
condition, the health care provider's certificatafrboth of the following:

a. Estimated amount of time the health care provimdieves the employee
needs to care for the child, parent, spouse, mrgdtdomestic partner, or
child of the registered domestic partner

b. Statement that the serious health condition amsr the participation of a
family member to provide care during a period & tfeatment or supervision
of the child, parent, spouse, registered domestidnpr, or child of a
registered domestic partner

4, If the employee is requesting leave becauseasdidr own serious health condition, a
statement that due to the serious health conditiefshe is unable to work at all or to
perform one or more essential functions of hisjbler

5. If the employee is requesting leave for intetanit treatment or is requesting leave on
a reduced leave schedule for planned medical tezdtna statement of the medical
necessity for the leave, the dates on which treatrise expected to be given, the
duration of such treatment, and the expected durati the leave

If the district doubts the validity of a certifiea that accompanies a request for leave, the
Superintendent or designee may require the emplayesbtain a second opinion from a
district-approved health care provider, at distegpense. If the second opinion is contrary
to the first, the Superintendent or designee mapire the employee to obtain a third
medical opinion from a third health care providepmved by both the employee and the
district, again at district expense. The opiniorthd third health care provider shall be final
and binding. (29 USC 2613; Government Code 12945.2)
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If additional leave is needed when the time eseahdty the health care provider expires, the
district may require the employee to provide rafieation in the manner specified in items
#1-5 above. (29 USC 2613; Government Code 12945.2)

Fitnessfor Duty

Employees who take family care and medical leaveleir own serious health conditions
shall present certification from their health carevider to the effect that they are able to
resume work.

Rightsto Reinstatement and M aintenance of Benefits

Upon granting an employee's request for family @aré medical leave, the Superintendent
or designee shall guarantee to reinstate the employthe same or a comparable position
when the leave ends. (29 USC 2614; Government C2845.2)

The district may refuse to reinstate an employdarmeng from leave to the same or a
comparable position if _albf the following apply: (29 USC 2614; Governmedbde
12945.2)

1. The employee is a salaried "key employee" whameng the highest paid 10 percent
of those district employees who are employed withth miles of the employee's
worksite.

2. The refusal is necessary to prevent substaahdl grievous economic injury to

district operations.

3. The district informs the employee of its intéotrefuse reinstatement at the time it
determines that the refusal is necessary, andniptogee fails to immediately return
to service.

An employee who takes leave has no greater rightitsstatement than if he/she had been
continuously employed during the leave periodth# district reduces its work force during
the leave period and the employee is laid off &gitimate reasons at that time or if the
employee is terminated for reasons unrelated to l#ae, he/she is not entitled to
reinstatement, provided the district has no coimiguobligations under a collective
bargaining agreement or otherwise. (29 CFR 825.216
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During the period when an employee is on familyecand medical leave, he/she shall
maintain his/her status with the district and thave shall not constitute a break in service
for purposes of longevity, seniority under any edlive bargaining agreement, or any
employee benefit plan. (29 USC 2614; Government Code 12945.2)

For a period of 12 weeks, the district shall camtirto provide an eligible employee on
family care and medical leave the group health plarerage that was in place before he/she
took the leave. The employee shall reimburse ts&iet for premiums paid during the
family care and medical leave when he/she failsetarn to district employment after the
expiration of the leave and the failure is for argason other than the continuation,
recurrence, or onset of a serious health condittwnother circumstances beyond his/her
control. (29 USC 2614; 29 CFR 825.213; Governn@ode 12954.2)

In addition, during the period when an employeendamily care and medical leave, he/she
shall be entitled to continue to participate inastemployee benefit plans including life,
short-term or long-term disability, or accidenturence, pension and retirement plans, and
supplemental unemployment benefit plans to the saxtent and under the same conditions
as apply to an unpaid leave taken for any othepgse. However, for purposes of pension
and retirement plans, the district shall not beunegl to make plan payments for an
employee during the leave period and the leaveog@eshall not be counted for purposes of
time accrued under the plan. (Government Code3.2%4

Notifications

The Superintendent or designee shall post notibesitafederal and state law related to
family care and medical leave in a conspicuouseplamformation about employee rights
and obligations related to such leaves shall asanbluded in employee handbooks. (29
USC 2619; 2 CCR 7297.9)

At least the first time in each six-month perio@ttlan employee requests family care and
medical leave, the Superintendent or designee phalide written notice detailing specific
expectations and obligations, and explaining anysequences of a failure to meet these
obligations. The notice shall include: (29 CFRR&D1)

1. A statement that the leave will be counted agjaime employee's annual family care
and medical leave entitlement

2. Any requirements for the employee to furnish ic&dcertification of a serious health
condition and the consequences of failing to previte notice
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3. The employee's right to substitute paid leawaddions related to any substitution,
and whether the district requires this substitution
4, Health benefit arrangements
5. If applicable, the employee's status as a "kapleyee" and information related to
restoration of that status
6. The employee's right to restoration to the saman equivalent job
7. The employee's potential liability for healthnbéts should the employee not return
to service
8. The district's requirement that the employeeonupreturn, present medical

certification to the effect that he/she is ablegsume work
Records

The Superintendent or designee shall maintain dscpertaining to an individual employee's
use of family care and medical leave in accordavitte law.

Servicemember Family L eave

The district shall grant up to a total of 26 workeks of leave during a single 12-month
period to an employee to care for a covered saneceber who is his/her spouse, child,
parent, or next of kin. (29 USC 2611, 2612)

Covered servicemembeareans a member of the Armed Forces, including almerof the
National Guard or Reserves, who has suffered aowserinjury or illness and who is
undergoing medical treatment, recuperation, orajngris otherwise in outpatient status, or is
otherwise on the temporary disability retired hst that injury or illness. (29 USC 2611,
2612)

Next of kirmeans the nearest blood relative to that individiz®l USC 2611, 2612)

Outpatient statusneans the status of a member of the Armed Foissgreed to a military
medical treatment facility as an outpatient or & astablished for the purpose of providing
command and control of members of the Armed Fareesiving medical care as outpatients.
(29 USC 2611)
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Serious injury or illnessneans an injury or illness incurred by the menmibehne line of duty
on active duty in the Armed Forces that may rerftdermember medically unfit to perform
the duties of the member's office, grade, rankatng. (29 USC 2611)

The employee shall provide reasonable and pradticaitice of the need for the leave when
the necessity for the leave is foreseeable. (28 R&L2)

The leave can be taken intermittently or on a reduschedule when medically necessary.
An employee taking servicemember leave in comlonatith other leaves pursuant to this
regulation shall be entitled to a combined tota@fwork weeks of leave during a single 12-
month period. When both spouses work for theidisind both wish to take such leave, the
spouses are limited to a maximum combined tota2@®fwork weeks during a single 12-

month period. (29 USC 2612)

During the period of servicemember leave, the idisshall require the employee to use
his/her accrued vacation leave, other accrued dffjeand any other paid or unpaid time off
negotiated with the district. (29 USC 2612)

Legal Reference:
FAMILY CODE
297-297.5 Rights, protections and benefits under fegistered domestic partners
GOVERNMENT CODE
12940 Unlawful employment practices
12945 Pregnancy; childbirth or related medical ddion; unlawful practice
12945.1-12945.2 California Family Rights Act
CODE OF REGULATIONS, TITLE 2
7291.2-7291.16 Sex discrimination: pregnancy meldted medical conditions
7297.0-7297.11 Family care leave
UNITED STATES CODE, TITLE 29
2601-2654 Family and Medical Leave Act of 199Z%mended
CODE OF FEDERAL REGULATIONS, TITLE 29
825.100-825.800 Family and Medical Leave Act &3L9
COURT DECISIONS
Tellis v. Alaska Airlines(9" Cir., 2005)414 F.3d 1045
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